
        
Aviation Law and Policy 

 
Professor Alan TAN 

 
 
Course Overview 
 
Your love for flying. Coronavirus and What’s Left of the Aviation Industry. Open 
Skies. Bilateral Air Services Agreements. Multilateral Agreements. Fifth freedom. 
Substantial Ownership and Effective Control. Horizontal mandate. ICAO. IATA. 
Liberalization. Antitrust/Competition Law. Airline Alliances. Metal Neutrality. 
Aviation Security & 9/11. Low-cost carriers. Accidents, Physical and Mental Injury. 
Deep vein thrombosis. Electronic ticketing. Code-sharing. Cabotage. Government 
protectionism. Air Risk Insurance. Security Interest in Aircraft. Carbon Emissions. 
 
These are only some of the issues and concepts we will encounter in the Aviation Law and Policy 
course, designed to be legal in focus, yet business in orientation. For what drives the regulation of 
the aviation industry is not only the efficient transportation of people and cargo from point to 
point, but also the need to do this safely, competitively and profitably (but of course). In essence, 
this is a course on the wonders and paradoxes of the airline industry. 

From an economics perspective, there are probably too many airlines in the world. In what is an 
extremely competitive industry, many airlines consistently lose money from year to year. Yet, 
they are kept afloat largely due to their governments handing them massive state subsidies and 
protecting their markets from competition. Indeed, as most airlines in the world continue to be 
either wholly or partly owned by governments, state interest in (and protection for) airlines have 
always been paramount. In this regard, airlines are literally the “flag-carriers” for states. 
Reconciling competition in the industry with the prevailing protectionism practised by 
governments is one of the key issues in understanding aviation law and policy. Hence, the legal 
issues relevant to air travel cannot be divorced from states’ political interests, nor from the 
industry’s business needs.  

And now that the aviation industry has been all but decimated by the ongoing COVID-19 
pandemic, we shall discuss the legal, regulatory and political ramifications of this 
unprecedented crisis. Will governments turn more protectionist? Will state aid and 
subsidies for airlines become normalized? Will safe distancing and insurance costs rise, and 
how will this affect your air fares? Should there be more passenger protection for cancelled 
or delayed flights?  

The course will start with an introduction to the history and development of international civil 
aviation. The sources of air law and the underlying institutional framework will be analysed. In 
the process, it will be emphasised how civil aviation remains fundamentally governed by the 
principle of a state’s sovereignty over the airspace above its territory. As such, the use of that 
airspace by foreign states and aircraft is always subject to agreement between the states 
concerned. 

The course is divided into two sections, with the first taking up around two-thirds of airtime: 



 
Public air law regulates the aero-political relations between states, and those between states and 
other subjects of air law such as air carriers/airlines. The legal framework of public air law is 
established by the 1944 Chicago Convention on International Civil Aviation, and the major 
institutional bodies are the International Civil Aviation Organization (ICAO) and the 
International Air Transport Association (IATA). Other organizations at global and regional levels 
will also be analysed, as will the policy-harmonising mechanisms in major markets such as the 
European Union, the United States and Asia.  
 
There exist various methods for governing airline operations, ranging from regulated bilateral 
negotiations to deregulated “open skies” policies and other forms of co-operation such as “code-
sharing” and alliances. These and their impact on “the right to fly” (and the various “freedoms of 
the air”) will be addressed, in the context of the progressive liberalization of the aviation industry. 
In examining the industry’s global nature, key concerns relevant to the Asia-Pacific region will be 
emphasised, including the competitiveness of Asian carriers in the face of liberalization in Europe 
and the United States and the phenomenal rise of the Gulf carriers. We will also explore the 
liberalization of aviation at the multilateral level (e.g. ASEAN, Northeast Asia, the Middle East) 
and its peculiar connection or lack thereof to the free trade regime of the World Trade 
Organization (WTO). 
 
Important issues of competition law as these affect the industry will also be discussed. Such 
issues include predatory pricing (affecting low-cost carriers, in particular), price-fixing (e.g. co-
operation among partners in the Star, Skyteam and OneWorld alliances) and mergers. There shall 
thus be an introduction to the elements of competition/antitrust law relevant to aviation and the 
work of bodies such as the Competition and Consumer Commission of Singapore (CCCS). 
 
In the aftermath of the 11th September 2001 attacks in the U.S., a significant return to 
government regulation of civil aviation can be observed. In this regard, we will study the 
instruments relating to Aviation Security that regulate acts and offences on board aircraft, 
including sabotage and hijacks. The aviation security framework is set out by three main 
international conventions (the Tokyo/The Hague/Montreal Conventions), supplemented by an 
instrument relating to violence at airports and a convention on marking of plastic explosives. The 
amendments made to these instruments by the recent 2010 Beijing Convention will be analysed.  
 
Other recent threats to aviation security such as “unruly passengers” will be addressed, and we 
will also discuss briefly the Lockerbie case and the shooting down of Korean Airlines Flight 007. 
With the recent tragic downing of MH17, how does the international community make the case 
for state responsibility when the alleged perpetrators are non-state entities operating from 
separatist-controlled areas? Can Russia or Ukraine or non-state separatist entities be held 
accountable? Other relevant issues include the unilateral decision by the European Union to 
include aviation under its Emission Trading Scheme (ETS) to regulate carbon emissions from 
aircraft. This provides a controversial backdrop for the linkages between aviation and climate 
change/environmental law. 
  
Private air law regulates the relationship between the air carrier and the passenger, particularly 
when an injury is sustained during a flight. This area is governed by the so-called “Warsaw 
system”, as modernised by the 1999 Montreal Convention. There is also the relationship between 
the operator and third parties on the ground (governed by the Rome Convention regime and 
improvements thereto). Private air law also covers issues relating to rights in aircraft such as 
mortgages and leases (governed by the UNIDROIT/Cape Town Convention regime) and aviation 
insurance.  



Case law is an integral part of private air law and numerous cases from various jurisdictions will 
illustrate the legal questions at hand. The modernization of the Warsaw system, leading up to the 
attempt at unification of this complicated system through the Montreal Convention (adopted in 
1999 and entering into force in 2003) will be explored in detail, as will recent trends in defining 
“damage” (inclusion of psychological harm?), passenger “delays” and the associated 
requirements for compensating these losses. On the equally tragic MH370 incident, consider if 
passenger claims can be made in the total absence of the wreckage! 

The overall objective of the course is to encourage students to learn more about this fascinating 
field of law which is a true amalgam of public international law and other domestic law concepts 
such as tort, contract, conflicts and competition law. In the process, the competitive business of 
running airlines will be considered. Of course, aviation law has huge relevance for Singapore in 
view of her status as a leading hub for air travel in the Asia Pacific region. Recent developments 
have also placed aviation law and policy in the foreground – these include the increasing co-
operation between airlines in the forms of alliances (Star, OneWorld, Skyteam), the antitrust or 
competition law concerns over these alliances, code-sharing, cross-ownership (note the Air 
France-KLM, Lufthansa-Swiss, Northwest-Delta, United-Continental, LAN-TAM mergers), 
mutual recognition of frequent flyer miles and improving technology for bigger, longer-range 
aircraft. The buzz in recent years over the setting up of budget/low-cost carriers (LCCs) such as 
AirAsia, Jetstar, Tiger, Scoot, VietJet and Cebu Pacific, the constant problem with fuel price 
volatility and the increasing competition faced by Singapore Airlines from LCCs and formidable 
Gulf carriers will also lend a touch of contemporary reality to the course. And of course there’s 
COVID-19 and the havoc it’s wreaked on the industry – several airlines have already gone into 
bankcruptcy protection: Virgin Australia, Flybe, Avianca and Thai Airways. There will be more. 

 
Seminar Outlines (subject to change) 
 
General Texts [available in the C J Koh Law Library; some are for short-term RBR loans. None need be purchased] 

1. I. Diederiks-Verschoor, An Introduction to Air Law, 10th ed., 2017 
2. Brian F. Havel, Beyond Open Skies: A New Regime for International Aviation, 2009 
3. Paul Stephen Dempsey, Public International Air Law, 2008 
4. Erwin von den Steinen, National Interest and International Aviation, 2006 
5. Paul Stephen Dempsey & Michael Milde, International Air Carrier Liability: The Montreal 

Convention of 1999, 2005 
6. Peter Forsyth et al, Competition versus Predation in Aviation Markets: A Survey of Experience in 

North America, Europe and Australia, 2005 
7. Martin Staniland, A Europe of the Air?: The Airline Industry and European Integration, 2008 

 
Seminar 1    Public air law: Introduction, history of air law, legal framework, politically-

relevant players, political economy and state of the industry, the coronavirus 
pandemic, the Chicago Convention, state sovereignty over airspace, ICAO, 
IATA, Chicago Convention annexes and the Standards and Recommended 
Practices (SARPs), the “freedoms” of the air  

Seminar 2   Public air law: The right to fly and restrictions posed by the so-called 
“freedoms” of the air, the Transit and Transport agreements, the Bermuda 
Agreement and bilateralism, Substantial Ownership and Effective Control, 
sample bilateral agreements, the U.S. “open skies” policy, routes, capacity 
determination, tariffs, airline designation, multilateralism and the MALIAT 
Agreement  



Seminar 3   Public air law: Developments in the European Union, the European 
Commission’s three “packages” of liberalization, the E.U. vertical and 
horizontal mandates, the 2007 E.U.-U.S. Air Transport Agreement and 
“second/further stage” negotiations 

Seminar 4    Public air law: The E.U. horizontal mandate and its impact on Asia, 
liberalization at the regional levels (including ASEAN, APEC, Northeast Asia, 
Middle East, Africa, Latin America). The phenomenon of low-cost carriers 
(LCCs) worldwide, especially in Asia 

 
Seminar 5  Public Air Law: The role of WTO/GATS in aviation liberalization; 

miscellaneous public law issues on nationality of aircraft, leasing, cabotage, 
efficacy of ICAO, safety and SARPs, safety audits, passengers' rights. 
Introduction to antitrust/competition law in aviation 

 
Seminar 6 Antitrust/Competition Law: Relevance and impact of antitrust/competition law 

on aviation; recent trends in code-sharing, cross-ownership, mergers and airline 
alliances; the practice of the U.S. Department of Transport (DOT), the European 
Commission and the Competition and Consumer Commission of Singapore 
(CCCS) on airline co-operative arrangements; the Skyteam, OneWorld and Star 
Alliance cases and antitrust immunity; predation and abuse of dominant 
position; subsidies and state aid; landing slot issues 

 
Seminar 7 Aviation Security: Tokyo/The Hague/Montreal Conventions; Beijing 

amendments, issues of jurisdiction, obligation to prosecute or extradite, unruly 
passengers, Chicago Convention Annex 17, Convention on Marking of Plastic 
Explosives, Lockerbie case, Korean Air Flight KE007 case, Malaysia Airlines 
Flight MH17 case and Article 3 bis. Post-September 11th developments - U.S. 
Aviation and Transportation Security Act, air marshals, passenger records, 
privacy concerns, civil rights and discrimination 

 
Seminar 8  Private Air Law: Introduction, history, legal framework, the 1929 Warsaw 

Convention regime, issues of conflict of laws, jurisdiction and forum 
 
Seminar 9 Private air law: 1929 Warsaw Convention and 1999 Montreal Convention: 

applicability, liability, Art. 17 injury, definition of “accident”, death, bodily 
injury, embarkation/disembarkation, baggage/goods, delay, documents of 
carriage (ticket, baggage check, air way bill)  

 
Seminar 10 Private air law: exoneration clauses, “all necessary measures”, contributory 

negligence; limits of liability, wilful misconduct, unlimited liability, passenger 
claims and airline liability under Regulation 261/2004 in Europe, impact of the 
coronavirus pandemic 

 
Seminar 11  Third parties on the ground (Rome Convention 1952/Montreal 1978); Revisions 

to the Rome regime and the new 2009 Conventions  
 
Seminar 12  Aviation, Climate Change and the E.U. Emissions Trading System (ETS) 
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